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ABSTRACT: The collection of genetic material for the purpose of criminal investigation has long 
been the subject of discussion. The debate has focused not only around the admissibility of such 
collection by the police or other auxiliary bodies of the investigation, but also around the possibility 
of its subsequent use as evidence at trial. On the one hand, this paper focus on the interaction 
between (1) the constitutional principle of innocence, (2) the prohibition of self-incrimination of 
the International Covenant on Civil and Political Rights and (3) the use of the crime of disobedience 
as a sanctioning threat against those who refuse to voluntarily provide their genetic material. On 
the other hand, the analysis is permeated by constitutional considerations of necessity and 
proportionality that the state has to comply with when interfering with the rights, freedoms and 
guarantees of the people. The need for strict compliance with the principle of proportionality leads 
us to analyze the dimensions of constitutionality (and possible unconstitutionality) of the crime of 
disobedience. This crime is multiple and multifaceted and the question is whether its scope is 
impermissibly broad in view of those constitutional norms. The true issue lies before the moment 
in which the authorities decide to force someone to provide genetic material. Most of the times the 
question is whether there are no other means of obtaining evidence which avoid the use of the 
‘criminal sanctioning threat’ embedded in  the crime of disobedience. In fact, in such cases, the 
crime of disobedience is an interesting but problematic “way of obtaining evidence”, i.e., the state 
compels someone to provide evidence. This compulsion is problematic from a constitutional point 
of view, namely from a “right to silence” and “protection against self-incrimination” point of view. 
The whole issue is analyzed chiefly in the light of the constitutions of the Macao Special 
Administrative Region of the People’s Republic of China and of the Republic of Portugal. 
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